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THE OBLIGATION TO EATIFY TREATIES 

IS RATIFICATION NECESSARY FOR THE VALIDITY OF A TREATY? 

One of the earliest examples of a sort of ratification is found in 
the treaty between Justinian and the Persian King, Chosroes, in 561 
a. d. In this case the sovereigns agreed to accept that which their 
plenipotentiaries had promised and agreed upon. 1 The French-Swiss 
alliance of May 28, 1777, was sanctioned by solemn oaths. 2 It was 
the custom in earlier times to take hostages to insure ratification ; this 
Grotius believed entirely proper. The oath gave way to a mere act 
or declaration of ratification. 

Grotius likened a plenipotentiary to a mandatory, holding that 
all agreements reached by him were binding upon the sovereign from 
the time of signature, unless the secret instructions were transcended. 3 
Thus he regarded ratification as a mere form, not affecting the valid- 
ity of the treaty. Likewise Martens, writing in 1789 at the time of 
the adoption of the Constitution of the United States, believed that 
if a mandatory had not exceeded his secret instructions, all that he 
agreed to was binding upon the state represented, and that the law 
of nations required no particular ratification {ratification particu- 
lar e).* Pufendorf regarded treaties valid from signature and thought 
ratification superfluous. 3 

It should be remembered that the older writers were accustomed to 
absolute sovereign relationship and wrote before the period when con- 
stitutional bodies developed and took away from the kings and heads 
of states a part of the supreme power. Among the powers taken 
away from the sovereigns or heads of states in many cases, has been 
certain powers in regard to treaty-making. Such a division of the 
treaty-power occurred in 1789, when the Constitution of the United 
States vested that power in the President and the Senate. Certainly 

i Du Mont, Supplement au Corps Universale, II, 197. 

2 Wegmann, Die Batifikation von Staatsvertraegen, p. 3. 

3 De Jure Belli ae Pacis, III, 20, 52. 

4 Droit des Gens, Art. 48. 

s De Jure Naturce et Gentium, lib. Ill, cap. IX, art. 2. 
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after its adoption it could not forcefully be maintained that ratifica- 
tion was unnecessary for the validity of treaties to which the United 
States was a party. No authority does so hold, yet there is consider- 
able difference of opinion as to the extent of the obligation to ratify. 
The German writer, Wegmann, holds that ratification in general is 
somewhat superfluous (etwas ueberftussiges) and inconsequential 
(nichtssagendes) . 6 For most leading authorities, however, ratification 
is necessary for the validity of treaties. Usage has come to require 
ratification in case of all treaties. 

The question of the necessity for ratification is now hardly of 
practical interest, says Despagnet, since "qu'il n'y a peut-etre plus 
un seul traite qui ne contienne de nos jours la reserve de la ratifica- 
tion." He makes an exception, however, of conventions between 
chiefs of state who themselves have full treaty power. ' ' The necessity 
of ratification," says Hall, "may be taken as practically undisputed, 
and the reason for the requirement is one which prevents it from 
being a mere formality." 7 An even stronger statement is made by 
Pradier-Fodere, who says that "Aucune traite n'est definitif avant 
d' avoir ete ratifie:" 8 

The view that ratification is an essential and necessary step in the 
making of a valid treaty is confirmed and strengthened by a considera- 
tion of partial ratification, of which several instances are recorded. 
Citing the Act of Brussels of July 2, 1890, which was only partially 
ratified by France with the assent of the other contractants, Despagnet 
says that ratification should be integral and without modification or 
reserve, unless the restrictions are admitted by all the contractants. 
In his report to the plenary session of the London Naval Conference 
of 1909, Professor Louis Renault said, regarding the rules agreed 
upon by the Conference commissions for the regulation of maritime 
warfare : 

Les regies contenues dans cette Declaration touchent a des points 
tres important et tres different. Elles n'ont pas ete acceptees avee 

« Staatsvertraege, p. 4, note 9. 

' International Law, 7th ed., p. 340. 

s Pradier-Fodere's edition of Grotius, ftn., p. 144. 

» Droit International PtibUo, p. 689, 4th ed., by Boeck, 1910. 
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le meme empressement par toutes les Delegations; des concessions 
ont ete faites sur un point en vue de concessions obtenues sur un 
autre L 'ensemble a ete, tout balance^ reconnu satisfaisant. Une 
attente legitime serait trompee si une puissance pouvait faire des re- 
serves a propos d'une regie a laquelle une autre puissance attache 
une importance particuliere. 10 

In such international treaties as the Brussels Treaty of 1890, 
The Hague Treaties of 1899 and 1907, and the Versailles Treaty of 
1919, the general understanding is that they are concluded ad refe- 
rendum, and must be approved and ratified by the several govern- 
ments concerned as is constitutionally provided. Particularly is this 
true, because legislation is usually necessary to carry treaties of such 
broad scope into effect. 

The attitude adopted by the Government of the United States 
is expressed clearly and unequivocally by President Washington 
in a special message to Congress, September 17, 1789, in which he 
says: 

It is said to be the general understanding and practice of nations, 
as a check on the mistakes and indiscretions of ministers or commis- 
sioners, not to consider any treaty, negotiated and signed by such offi- 
cers, as final and conclusive, until ratified by the sovereign or gov- 
ernment from whom they derive their powers. This practice has been 
adopted by the United States respecting their treaties with European 
nations, and I am inclined to think it would be advisable to observe 
it in the conduct of our treaties with the Indians. 11 

Regarding the Jay Treaty of 1795, President Washington further 
expressed himself on the treaty-making power : 

The nature of foreign negotiations requires caution, and their 
success must often depend on secrecy; and even when brought to a 
conclusion a full disclosure of all the measures, demands, or eventual 
concessions which may have been proposed or contemplated would be 
extremely impolitic, for this might have a pernicious influence on 
future negotiations, or produce immediate inconveniences, perhaps 
danger and mischief to other persons. The necessity of such caution 
and secrecy was one cogent reason for vesting the power of making 
treaties in the President, with the advice and consent of the Senate, 

io Proceedings of the International Naval Conference, British State Papers, 
Miscellaneous No. 5 (1909), p. 375. 

ii Quoted by Wharton, International Law Digest, II, p. 6. 
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the principle on which that body was formed confining it to a 
small number of members. . . . 

The course which the debate has taken on the resolution of the 
House leads to some observations on the mode of making treaties 
under the Constitution of the United States. 

Having been a member of the General Convention, and .knowing 
the principles on which the Constitution was formed, I have enter- 
tained but one opinion upon this subject; and from the first estab- 
lishment of the government to this moment, my conduct has exem- 
plified that opinion. That the power of making treaties is exclusively 
vested in the President, by and with the advice and consent of the 
Senate, provided two-thirds of the senators concur. 12 

On May 6, 1794, Mr. Kandolph, Secretary of State, wrote to Presi- 
dent Washington as follows: 

By the Constitution of the United States . . . the President has 
the power to make treaties "by and with the advice and consent of 
the Senate, . . . provided two-thirds, of the Senators present concur. 

The Secretary of the Treasury and the Secretary of "War being 
of opinion that it was constitutional and expedient to empower Mr. 
Jay to conclude a treaty of commerce with Great Britain, his powers 
were drawn conformably with this idea. Their reasons for so holding 
they committed to writing ; and the same course was pursued by Mr. 
Edmund Eandolph, then Secretary of State, who entertained different 
sentiments on the subject. Mr. Randolph took the view that to per- 
mit a treaty of commerce to be signed by Mr. Jay and transmitted 
to the United States for ratification would be "to abridge the power 
of the Senate to judge of its merits" since, "according to the rules 
of good faith, a treaty which is stipulated to be ratified ought to be 
so, unless, the conduct of the minister be disavowed and punished"; 
and that, if Mr. Jay was permitted to sign a treaty, no form of ex- 
pression can be devised to be inserted in it which will not be tanta- 
mount to a stipulation to ratify or leave the matter as much at large 
as if he had no such power. 13 

Regarding the Colombia Treaty of 1825, Secretary of State Clay 
wrote to Mr. Addington, British Minister at Washington, as follows : 

The Government of His Britannic Majesty is well acquainted with 
the provision of the Constitution of the United States by which the 
Senate is a component part of the treaty-making power ; and that the 
consent and advice of that branch of Congress are indispensable in the 

12 Richardson, Messages and Papers, 1, pp. 194-195. 

13 6 MS. Dom. Let., 251; quoted by Moore, Digest, V, p. 193. 
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formation of all treaties. According to the practice of this Govern- 
ment, the Senate is not ordinarily consulted in the initiatory state of 
a negotiation, but its consent and advice are only invoked after a 
treaty is concluded, under the direction of the President, and sub- 
mitted to its consideration. Each of the two branches of the treaty- 
making authority is independent of the other, whilst both are respon- 
sible to the people, the common source of their respective powers. 1 * 

TREATY-MAKING POWERS CLASSIFIED 

The constitutions or fundamental laws of various states readily 
suggest the grouping of treaty powers under three heads : (A) Where 
the head of the state may make treaties without any constitutional 
limitation; (B) where such limitation is made for only certain types 
of treaties, as those ceding territory, involving financial obligation, 
affecting private rights, etc.; (C) where all treaties require approval 
of a constitutional body other than the executive who makes them. 

A. In this class may be placed Japan, and Russia as she was 
before the fall of the monarchy. The Emperor of Japan has full 
treaty power. 

B. A majority of the leading Powers fall into this class. It in- 
cludes England, Prance, Italy, Belgium, the old Austria-Hungary, 
the old Germany, and several of the smaller Powers. 

a. England. — While it is true that theoretically the Crown pos- 
sesses the prerogative in regard to treaties, and conceivably might 
make any treaty without the approval of Parliament, yet, in the prac- 
tical working of the British governmental system, the Government is 
so responsible to the will of Parliament that no Premier would allow 
a treaty to be made which was strongly opposed by that body ; more- 
over, when legislative enactment must give force and effect to a treaty, 
it is now generally understood that Parliament must give its approval. 

The English treaty power is described by Bidges as follows: 

In England the treaty-making power is vested in the Crown, act- 
ing upon the advice of its responsible councillors, viz., the Cabinet, 
or, in matters of less importance the Secretary of State for Foreign 
Affairs. . . . 

It seems to be generally conceded, however, that the Crown may 
make a treaty ceding territory without the consent of Parliament; 
i* American State Papers, Foreign Relations, V, p. 783. 
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and that treaties concluding peace or declaring war are also valid 
without Parliamentary sanction. In either of the latter cases, how- 
ever, the necessity for the consent of Parliament would be indirectly 
supplied where the terms of peace or the declaration of war necessi- 
tated a parliamentary grant of money, and in the ease of a disgrace- 
ful peace being concluded without parliamentary sanction the royal 
prerogative would probably not shield the responsible minister from 
an impeachment of the Commons. Conventions relating to commerce 
require parliamentary sanction (semble) when they impose taxation 
upon, or interfere with, the private rights of a subject. 15 

b. The French constitutional law on the relation of the public 
powers, July 16, 1875, provides : 

Art. 8. — The President of the Republic shall negotiate and ratify 
treaties. He shall give information regarding them to the Cham- 
bers as soon as the interests and safety of the state permit. 

Treaties of peace and of commerce, treaties which involve the 
finances of the state, those relating to the person and property of 
French citizens in foreign countries, shall be ratified only after hav- 
ing been voted by the two Chambers. 

No cession, exchange, or annexation of territory shall take place 
except by virtue of a law. 16 

c. The Belgian Constitution of February 7, 1831, provides : 

Art. 68. — The King commands the forces both by land and sea, 
declares war, makes treaties of peace, of alliance, and of commerce. 
He shall give information to the two Houses of these acts as soon as 
the interests and safety of the state permit, adding thereto suitable 
comment. 

Treaties of commerce, and treaties which may burden the state, 
or bind Belgians individually, shall take effect only after having re- 
ceived the approval of the two Houses. 

No cession, exchange, or addition of territory shall take place ex- 
cept by virtue of a law. 17 

d. The Italian Constitution of March 4, 1848, provides : 

Art. 5. — To the King alone belongs the executive power. He is 
the supreme head of the state ; . . . makes treaties of peace, alliances, 
commerce, and other treaties, communicating them to the Houses as 

is Constitutional Law of England, p. 534, 2d ed. (1915). 
iflDodd, Modern Constitutions, I, 292. 
« Ibid., p. 137. 
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soon as the interests and security of the state permit, accompanying 
such notice with opportune explanations; treaties involving financial 
obligations or alteration of the territory of the state shall not take 
effect until after they have received the approval of the Houses. 18 

e. The Austro-Hungarian treaty law of December 21, 1867, pro- 
vides : 

Art. 6. — The Emperor shall conclude political treaties. 

The consent of the Reichsrat is necessary for the validity of any 
treaties of commerce or political treaties which impose obligations 
upon the Empire, upon any part thereof, or upon any of its citizens. 

This law was modified and supplemented by the following law 
adopted upon the union with Hungary: 

Section I. — The following affairs are declared common to Austria 
and Hungary: 

a. Foreign affairs, including . . . measures relating to international 
treaties, reserving the right of the representative bodies of both parts 
of the Empire (Reichsrat and Hungarian Diet) to approve such 
treaties, in so far as such approval is required by the Constitution. 19 

/. The German Constitution of April 16, 1871, provides : 

Art. II. — To the King of Prussia shall belong the presidency of 
the Confederation, and he shall have the title of German Emperor. 
It shall be the duty of the Emperor to . . . enter into alliances and 
other treaties with foreign countries. ... So far as treaties with for- 
eign countries relate to matters which, according to Art. 4, are to be 
regulated by imperial legislation, the consent of the Bundesrat shall 
be required for their conclusion, and the approval of the Reichstag 
shall be necessary to render them valid. 20 

C. In this group are the United States, Brazil and Portugal. The 
Constitution of the United States has been discussed above. 

b. The Brazilian Constitution of February 24, 1891, provides : 

To the President of the Republic shall belong the exclusive right : 
To enter into negotiations with other countries, to conclude agree- 

is Dodd, Modern Constitutions, Vol. II, p. 5 
loi&iU, Vol. I, p. 88. 
soifciU, pp. 330-331. 
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ments, conventions, and treaties, always referring such treaties and 
conventions to the Congress. . . . 21 

c. After giving the King power to make treaties, the Portuguese 
constitutional charter of July 5, 1852, modifies the old charter of 1826 
by requiring that: 

Every treaty, concordat, or convention which the government may 
conclude with any foreign Power shall, before ratification, be approved 
by the Cortes in secret session. 22 

An examination of the constitutions or fundamental laws of the 
various states shows that while it is still possible for some states to 
conclude treaties which are valid without a constitutional body's ap- 
proval, yet the whole tendency is to require such approval. This is 
shown by amendments to the constitutions of some states, or by 
modifications of their fundamental laws. The increasing number of 
multipartite treaties which always require ratification is an example 
of the tendency for the ratification requirement for all treaties. 

EXTENT OP OBLIGATION DEPENDENT UPON THE FUNDAMENTAL LAW OF 
THE CONTRACTING PARTIES AND THE POWERS GIVEN TO THE 
NEGOTIATORS. 

An examination of the fundamental laws of the leading Powers 
has also shown that ratification is, in some states, a constitutional part 
of the making of a valid treaty ; and that in others, only certain kinds 
of treaties must be approved for ratification by a constitutional body 
other than the negotiating functionary or the person giving him nego- 
tiating power. It is thus seen that in a given negotiation, the powers 
of the negotiator are dependent, first, upon the treaty power of the 
person, if other than himself, from whom he derives his delegated 
power ; and second, the precise powers given him for the negotiation 
in which he is engaged. If the head of a state engages directly in the 
negotiation of a treaty, he has no more power than he is competent 
to clothe his representative with ; nor 'has he more than is given him 
by the fundamental law of his state. 

Ordinarily it is assumed that the negotiators are familiar with 

2iDodd, Modern Constitutions, p. 165. 

22 Ibid., II, p. 163. 
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the steps through which the treaty must pass in each of the states 
engaged in a given negotiation, but such knowledge is not always 
possessed. It aids, however, in anticipating the kind of treaty that 
will be approved, when the treaty power in each state is understood 
by all the negotiators. "Without doubt," says Geffken, "a gov- 
ernment should know the various phases that the project must follow 
at the hands of the other contractant ; it is not able to raise reclama- 
tions if the treaty fails in one of these phases." 23 

"A state is responsible for, and is bound by, all acts done by 
its agents within the limits of their constitutional capacity or of the 
functions or powers entrusted to them." 2i 

GROUNDS WHICH HAVE BEEN SUGGESTED WHICH JUSTIFY THE REFUSAL 

TO RATIFY. 

Following are the grounds suggested by various writers and states- 
men as justifying the refusal to ratify treaties : 

1. When the negotiator transcends his instructions ; 

2. When force or menace has been applied to the person of the 
negotiator ; 

3. If physical or moral impossibility of fulfillment of the treaty 
develops before the time for ratification expires; 

4. Mutual error of the negotiators respecting matters of fact which 
have a decisive bearing on the treaty ; 

5. A change in the circumstances under which the treaty was 
signed ; 

6. If clauses contrary to the public law of any of the contractants 
are incorporated in the treaty; 

7. Lack of proper credentials on the part of the negotiator ; 

8. Failure to meet the approval of the necessary authority which 
has a voice in the treaty-making. 

INSTANCES OF REFUSAL TO RATIFY TREATIES. 

1. The Monroe-Pinckney Treaty between the United States and 
Great Britain, signed December, 31, 1806, was not ratified by the 

as Geffken'a Heflter, note, p. 201. 

2* Hall, International Law, 7th ed., p. 332. 
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United States. President Jefferson did not submit it to the Senate, 
thus establishing a precedent followed in several instances by later 
Presidents. 25 

2. On August 11, 1802, a claims convention was signed by the 
United States and Spain. It was sent to the Senate on January 11, 
1803, and on March 3d that body advised against ratification. The 
Spanish Minister obtained an opinion from five influential lawyers 
on an abstract case so framed as to cover the points in dispute regard- 
ing claims. These opinions were in favor of the Spanish contention. 
On January 9, 1804, a second vote was taken in the Senate and 
ratification was advised. Spain was by this time unwilling to ratify, 
and on October 13, 1804, Yrujo, the Spanish Minister at Washing- 
ton, wrote Secretary of State Madison as follows: 

By the communications I have made to this Government . . . you 
are informed of the just motives His Catholic Majesty has for not 
ratifying the convention pending between our two Governments, ex- 
cept on certain conditions, founded on the most rigorous justice, 
and necessary, as well to the honor of his sovereignty, as to the inter- 
ests of his subjects. That His Majesty has the right to propose the 
alteration which he may judge proper for these objects, before the 
ratification, is indisputable, not only from the expression which is 
found in the seventh article of the said convention which says: "the 
present convention shall have no force or effect until it be ratified 
by the contracting parties," but from many other antecedent 
examples. 26 

Secretary Madison replied: 

. . . "Were it necessary to enforce these observations by an inquiry 
into the right of His Catholic Majesty to withhold his ratification in 
this case, it would not be difficult to show that it is neither supported 
by the principles of public law, nor countenanced by the examples 
which have been cited. According to the former, such a refusal ought 
to be founded either on a departure of the negotiating minister from 
his instructions, or on intervening occurrences, or on some surprise 
or deception. Neither of these can be alleged. The Spanish Govern- 
ment itself was privy to the negotiation, leaving, consequently, its 

25 Other examples of the Executive withholding treaties from the Senate are 
the treaty with Mexico, March 21, 1853, relative to a passage across the Isthmus 
of Tehuantepec; an extradition treaty with Colombia, March 30, 1872; and a 
trade-mark convention with Switzerland, February 14, 1885. 

26 American State Papers, Foreign Relations, II, 624. 



THE OBLIGATION TO RATIFY TREATIES 399 

final act of ratification the merest ceremony. No new facts connected 
with the subject have come to light. The negotiation was so long on 
foot, and so fairly conducted, that neither surprise nor deception can 
be pretended. . . . Another distinction absolutely decisive is, that 
the conditional ratification proceeded from the Senate, who, snaring 
in treaties on the final ratification only, and not till then even knowing 
the instructions pursued in them, cannot be bound by the negotiation 
like a sovereign, who holds the entire authority in his own hands. 
When peculiarities of this sort in the structure of a Government are 
sufficiently known to other Governments, they have no right to take 
exception at the inevitable effect of them. 27 

Finally, after sixteen years, this convention was ratified by Spain, 
the ratifications being exchanged on December 21, 1818. It was an- 
nulled by Article X of the Florida Treaty of 1819. 

3. The Florida Treaty of 1819. — The instructions of the Spanish 
King to Don Luis de Onis, who, with John Quincy Adams, negotiated 
the treaty of 1819, were as follows: 

Obliging ourselves as we do hereby oblige ourselves and promise 
on the word and faith of a King, to approve, ratify, and fulfill, and 
cause to be inviolably observed and fulfilled, whatsoever may be stipu- 
lated and signed by you; to which extent and purpose, I grant you 
all authority and full power, in the most ample form, thereby as of 
right required. 28 

Shortly after the signature of the treaty, February 22, 1819, 
question arose concerning the eighth article relating to land grants 
made by the King to the Duke of Alagon, Captain of the Bodyguards ; 
Count of Punon Rostro, Treasurer of the Household, and Don Pedro 
de Vargas, His Majesty's Chamberlain. Adams had understood that 
the grants were annulled by the treaty. Upon pressure by Adams 
and Hyde de Neuville, the French Minister at "Washington, who had 
acted as intermediary in the negotiation, De Onis said: 

With the frankness and good faith which have uniformly actu- 
ated my conduct, and which distinguish the character of the Spanish 
nation, I have to declare to you, sir, that, when I proposed the revoca- 
tion of all the grants made subsequently to the date above mentioned 

27 Madison to Yrujo, October 15, 1804, American State Papers, Foreign Rela- 
tions, II, 625; the conditional ratification referred to is the Jay Treaty of 1795. 

28 American State Papers, Foreign Relations, IV, 657. 
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(January 24, 1818), it was with the full belief that it comprehended 
those made to the Duke of Alagon, as well as any others which had 
been stipulated at that period. 29 

On August 18, 1819, Secretary Adams wrote Mr. Forsyth, the 
American Minister at Madrid, that the United States would hold 
Spain responsible "for all damages and expenses which arise from 
the delay or refusal to ratify, . . . " 30 and on December 16th he 
advised Mr. Lowndes, Chairman of the Foreign Relations Committee 
in the Senate, as follows: 

The King of Spain was bound to ratify the treaty ; bound by the 
principles of the law of nations applicable to the case; and further 
bound by the solemn promise in the full power. He refusing to per- 
form this promise and obligation, the United States have a perfect 
right to do what a court of chancery would do in a transaction of a 
similar nature between individuals, namely, to compel the perform- 
ance of the engagement as far as compulsion can accomplish it, and 
to indemnify themselves for all the damages and charges incident to 
the necessity of using compulsion. They can not compel the King of 
Spain to sign the act of ratification, and, therefore, can not make the 
instrument a perfect treaty; but they can, and they are justified in 
so doing, take that which the treaty, if perfect, would have bound 
Spain to deliver up to them ; and they are further entitled to indem- 
nity for all the expense and damages which they may sustain by con- 
sequence of the refusal of Spain to ratify. 81 

The reasons for non-ratification by Spain were the permission of 
privateering expeditions from United States' ports against Spanish 
vessels ; the fear that ratification of the treaty and recognition of her 
American colonies as independent by the United States would be 
simultaneous acts; and, in general, the sympathy and aid alleged 
to be given those colonies by the United States. It was hinted that 
Spain would endeavor to show that De Onis had exceeded his in- 
structions, but this point was not officially pushed by Spain. 32 

29 De Onis to Adams, March 10, 1819, American State Papers, Foreign Rela- 
tions, IV, p. 659. 

so Instructions, VIII, 343. 

si American State Papers, Foreign Relations, IV, 673. 

32 Upon being informed by Rush, the American Minister at London, that 
the special envoy, General Vives, had told Lord Castlereagh that he should 
be able to convince the American Government that De Onis had exceeded his 
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4. One of the foremost examples of a refusal to ratify occurred in 
1841, when a treaty between the King of Prussia and the King of Hol- 
land, which provided for the admission of the Grand Duchy of Lux- 
emburg into the German Zollverein, was not ratified by Holland. 
The six weeks allotted for ratification having elapsed, a lively discus- 
sion arose concerning the right of a state to refuse ratification. In 
this discussion France played a leading part, since one of the reasons 
given by the Dutch King (Grand Duke of Luxemburg) for non- 
ratification was the failure of the treaty to give most favored nation 
treatment to Luxemburg by Belgium and France. 

Concerning this treaty, the French Minister of Foreign Affairs, 
Guizot, said: 

Un debat s'est 61eve en Europe entre le Eoi de Prusse et le Roi 
des Pays-Bas, sur la ratification d'un traite. On avait soutenu que 
la ratification d'un traite ne pouvait etre refusee que lorsque le nego- 
ciateur avait outrepasse ses pouvoirs et qu'on le desavouait. J'avais 
repouss6 cette doctrine, quoique parfaitement desinteresse dans la 
question, en appuyant le Roi des Pays-Bas qui la repoussait, j 'avais 
soutenu que le droit de ratification n'etait pas une pure forme; que 
c'etait un droit serieux, reel; qu'aucun traite n'etait conclu et complet 
avant d 'avoir ete ratifie, et que si entre la conclusion et la ratification 
il survenait des faits graves, des faits nouveau, evidents, qui change- 
assent les relations des deux puissances et le circonstances au milieu 
desquelles le traite avait ete conclu, le refus de ratification etait un 
droit. J'avais soutenu cela en principe, je n 'avais au contraire 
qu'a mettre en pratique ceux que je venais de soutenir. 33 

An article, supposed to have been inspired from official sources, 
appeared in the Journal of The Hague, November 2, 1841, in which 
it was held that the instrument drawn up by negotiating ministers 
was only a treaty project and that the acceptance or rejection was 
a free right of the sovereign. A note to the Prussian representative, 

instructions, and in answer to a question, Adams replied: "I said that he [De 
Neuville] had told me so [that De Onis had not exceeded his instructions]. 
Onis had told me that by his instructions he could have ceded the Kingdom of 
Mexico. The Marquis of Casa Yrujo had told Mr. Erving ten times that Onis 
had 'carte blanche.' The Duke of San Fernando did not pretend that Onis had 
transcended his instructions, and how could he?" (J. Q. Adams, Memoirs, IV, 
466.) 

33 Me'moires pour servir a I'histoire de mon temps, VI, p. 161. 



402 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

October 29, 1841, stated that non-ratification was a bounden duty 
(Gewissenspflicht) , since the interests of the country were at stake. 34 
Commenting on the matter, Wurm said : 

Es ist Mar, dass man im Haag die Sache weit schwieriger nahm, 
als die Doktrin des Journal de la Haye uns glauben machen will. 
Keineswegs glaubte man an ein Recht, nach freier Willkiir zu rati- 
fiziren oder nicht zu ratifiziren, sondern nach allem, was voran- 
gegangen, glaubte man sich formell verpflichtet, zu ratifiziren; dies 
Bewusstsein der formellen Verbindlichkeit war so stark, dass nur die 
"Gewissenspflicht" uberweigen konnte, und auch diese nur, nachdem 
sie in Berlin approbirt zu sein schein. 36 

Although it appears that this treaty was never ratified, the follow- 
ing year Luxemburg did enter the Zollverein. Undoubtedly the dis- 
cussion provoked by the refusal of the Dutch King to ratify, had con- 
siderable influence in determining that ratification is an essential 
factor in treaty-making. 

5. In 1842, the French King, Louis Philippe, refused to ratify the 
treaty concluded between Austria, England, Prance, Prussia, and 
Eussia, relating to suppression of the slave trade and the right of 
visit. 36 

6. A treaty of extradition was concluded between the United 
States and Prussia and other German States, in 1845. President Polk 
sent the treaty to the Senate and desired a change in Article III, 
which stipulated that the contractants need not deliver their own citi- 
zens. President Polk thought that since the United States had al- 
ready done this in several instances, it should not be precluded by the 
treaty. The Senate advised ratification of the treaty, but did not 
favor Polk's amendment; the President, therefore, refused to ratify, 
giving as another reason, the instability of the German states. 37 

7. In 1849, President Taylor refused even to transmit to the Sen- 
ate a treaty negotiated by Mr. Hise with Mr. Silva of Nicaragua. 
This was a convenient method of refusing to ratify without receiving 
the advice and consent of the Senate. Doubtless the President knew 

3*Wegmann, Staatsvertraege, pp. 34-35. 

85 Batifikation, p. 216. 

SBBonfils, Manuel de Droit Internatioiuil Vublie, p. 532, 16th ed. 

sr Executive Journal, VII, 7, 433, 462. 
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that he could not accept the treaty, no matter what the action of the 
Senate might be. 88 

8. On February 1, 1889, the Senate voted 38 to 15 against a resolu- 
tion advising ratification of an extradition treaty between the United 
States and Great Britain, signed at London, June 25, 1886. 39 

9. As in the case of the Florida Treaty of 1819, the Senate voted 
twice on the question of advising ratification of a treaty concluded 
August 11, 1874, with Turkey. The letter of transmission, written 
by President Cleveland, February 27, 1889, gives clearly the facts in 
this case: 

I herewith transmit a report of the Secretary of State and accom- 
panying documents relative to a naturalization treaty between the 
United States and Turkey, ... as to the proclamation of which the 
advice and consent of the Senate is desired. The advice and consent 
of the Senate were given to the ratification of the convention on the 
22d day of January, 1875, but with certain amendments which were 
not fully accepted by the Ottoman Porte. Because of such non- 
acceptance the treaty has never been proclaimed. Finally the Turk- 
ish Government, after the passage of fourteen years, has accepted 
the amendments as tendered. But in view of the long period that 
has elapsed since the Senate formally considered the treaty, I have 
deemed it wiser that, before proclaiming it, the Senate should have 
an opportunity to act upon the matter again, my own views being 
wholly favorable to the proclamation. 40 

The Senate advised ratification on February 28th. 

10. When the arbitration treaty with Great Britain was sent to 
the Senate in 1897, that body desired that Articles VIII and X be 
stricken out, and to the clause providing that arbitrators be appointed 
"by the President of the United States," the words "and appointed 
by and with the advice and consent of the Senate," be added. On 
May 6, 1897, the Senate advised against ratification. 41 

11. The reciprocity agreement of 1911 between the United States 
and Canada was rejected by adverse action of the latter. 

38 See letter of Secretary Evarts to President Hayes, March 8, 1880, Senate 
Ex. Doc, 112, 46th Cong., 2d Sess. 

89 Executive Journal, United States Senate, XXVI, 446. 
40 ibid., XXVI, 467. 
«Z6td., XXXI, 102-105. 
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VIEWS OF AUTHORITIES CONCERNING THE OBLIGATION TO RATIFY 

TREATIES. 

An examination of the opinions of writers and authorities shows 
that upon the subject of ratification three fairly distinguishable 
views prevail: 1, that no obligation to ratify exists, ratification being 
purely a matter of discretion; 2, that a moral obligation exists; 3, 
that where the negotiator has remained within his instructions, a per- 
fect or legal obligation exists. 

Among the authorities in group 1 are Bernard, Bonfils, Calvo, 
Funck-Bretano and Sorel, von Seligman, Hershey, Wilson, Wilson 
and Tucker. 

In group 2 are Bluntschli, Bynkershoek, Bulmerincq, Despagnet, 
Duer, Fiore, Hall, Hefftere, Jellinck, Twiss, Ullmann, Wharton, and 
Woolsey. 

Group 3 includes Grotius, Kluber, Martens, Field, and Wegmann. 
(It should be noted that some of these writers held that ratification 
was unnecessary for the validity of the treaty; at the same time they 
recognized ratification as a step of formality in treaty-making.) 

CONCLUSION. 

It has been noted that at least five authorities believe that ratifi- 
cation may not be withheld. But of these, the earlier writers thought 
that a treaty was valid at signature and it is clear that their concep- 
tion of ratification was not the same as that which now prevails, that 
is, that a treaty is valid only after an exchange of ratifications. Weg- 
mann is the only recent writer who states that a legal obligation to 
ratify exists; he believes that a gradually developing and existing 
customary law (Gewohnheitsrecht) forbids the refusal to ratify except 
in a few cases. While it is unquestionable that these writers are much 
more emphatic than others in expressing their views that a very strong 
obligation to ratify exists, some doubt must remain as to whether or 
not they believe it to be a legal obligation. 

More assurance can be felt, however, when moral obligation is con- 
sidered. Certainly those writers who believe in a perfect or legal 
obligation could also be grouped with those who hold that there is a 
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moral obligation. This being true, it would seem that the weight of 
opinion holds that a moral obligation to ratify exists. This obligation 
increases proportionately with the scope and difficulty of the nego- 
tiation of the treaty. As the eminent French jurist, Renault, has said, 
in a negotiation where many States are represented, there is consid- 
erable difficulty in reaching agreements on many points; concessions 
must be made here, for concessions granted there; and principles 
which are considered vital by one state may be held unimportant by 
another. Moreover, the physical difficulty of getting a large group 
of negotiators together is very great; time is required; large sums 
must go for the necessary expense; and the negotiators must leave 
their duties at home. Since a reconsideration of the agreements 
reached would require a new gathering of the negotiators, it appears 
that a very high moral obligation to ratify exists, especially in case 
of multipartite or international treaties. 

John Eugene Harley. 



